


 

 

 

ARTICLE III. 
TERMS AND CONDITIONS FOR SERVICES. 

The Non-Fiduciary Services provided by the Service Provider are subject to the following terms and conditions, and the Service 
Provider may structure the performance of Non-Fiduciary Services so as to conform to this ARTICLE III. 

1. Scope of Services. Any statistical information provided as part of the Non-Fiduciary Services will not contain, and will not be deemed 
to contain, any expression of opinion as to the investment merits of any particular security. The enrollment services, participant 
education and education for the Participating Employer and its employees, staff, agents and/or representatives provided by the Service 
Provider and its affiliates are intended (a) as “investment education” rather than “investment advice” for purposes of ERISA Reg. 
§2509.96-1 or any successor authority, and (b) not to constitute “investment advice” for purposes of the Investment Advisers Act of 
1940, as amended (“Advisers Act”).  When providing education for the Participating Employer, neither the Service Provider nor any of 
its affiliates, is making a determination as to whether the Plan or the Participating Employer is in compliance with ERISA or any other 
applicable law or regulation. The Non-Fiduciary Services provided are current as of the date delivered and do not constitute an 
exhaustive list of the potential responsibilities of the Participating Employer. Presentations or written or other materials provided in 
connection with the Non-Fiduciary Services will not be designed or deemed to meet the investment objectives or needs of the Plan or 
any specific participant or beneficiary. The Non-Fiduciary Services may include but are not limited to: (a) annual plan reviews, (b) plan 
transition support, (c) periodic benchmarking services, (d) enrollment meetings and employee services, and (e) financial wellness 
education. 

2. Other Services. The Service Provider will not provide, and will not be deemed to be providing, any services other than the Non-
Fiduciary Services expressly agreed to in this Agreement. Without limiting the generality of the foregoing, the Service Provider and its 
affiliates will not provide, and the Non-Fiduciary Services will not be deemed to include: (a) brokerage, (b) execution or (c) custody 
services with respect to the investments of the Plan. Any products or services, other than the Non-Fiduciary Services, provided by the 
Service Provider or its affiliates, to the Participating Employer or those participants or beneficiaries in the Plan who are attributable to 
the Participating Employer in accordance with Section 3(43)(D) of ERISA, including assistance with rollovers, are outside the scope 
of, and will not be subject to, this Agreement. 

3. Relationship of the Parties. As between the Participating Employer and the Service Provider, including the Service Provider’s 
affiliates (if any), the relationship created by this Agreement will be that of independent contractors.   

4. ERISA Responsibility. The Plan is subject to the fiduciary standards of ERISA. The Service Provider is not (a) an investment 
manager, (b) a trustee, (c) a named fiduciary, or (d) the administrator of the Plan for purposes of ERISA, and the Service Provider 
shall have no discretionary authority to add, remove or replace the investment options available to Plan participants, nor shall the 
Service Provider have responsibility or discretion to take any action with respect to the management, administration or any other 
aspect of the Plan except as expressly provided in this Agreement. 

5. Non-Exclusivity. The Service Provider and its affiliates may perform, among other things, investment advisory services for other 
clients and may make recommendations or take action in the performance of their duties for such other clients (including those who 
may have similar retirement plan arrangements as the Plan) that may differ from that given, or in the timing and nature of action taken, 
with respect to the Plan and the participants and beneficiaries attributable to the Participating Employer. The Service Provider may, 
by reason of services provided to other clients, acquire confidential information that may have value in the securities market. The 
Participating Employer acknowledges and agrees that the Service Provider is unable to divulge to responsible Plan fiduciaries or any 
other party, or to act upon, any such confidential information in performing the Non-Fiduciary Services under this Agreement. The 
Service Provider and its affiliates may, and are authorized to, provide products and services, other than the Non-Fiduciary Services, 
to the Participating Employer, Plan participants and beneficiaries, and related persons; provided, however, that the payment of any 
such services may not be made from the Plan. 

6. Valuations. The securities or other assets of the Plan will not be valued by the Service Provider or its affiliates. Any valuation 
information provided as part of the Non-Fiduciary Fiduciary Services will be based on asset values as recorded on the books and 
records of the Plan or provided by third parties, pursuant to ARTICLE II. 

ARTICLE IV. 
FEES 

The Service Provider will be compensated in accordance with the Participating Employer’s elections for the Non-Fiduciary Services 
as specified in Schedule A and such fees shall be remitted to the Service Provider by MML Investors Services, LLC (“MMLIS”) in accordance 
with the MassMutual Plan Fiduciary Services Agreement. 

ARTICLE V. 
DISCLOSURES 

This Agreement includes the disclosures required under Section 408(b)(2) of ERISA, to the extent applicable. ARTICLE I.1, ARTICLE 
III.1 and Schedule A describe the Non-Fiduciary Services to be provided by the Service Provider.  The Participating Employer, acting on 
behalf of those participants and beneficiaries in the Plan who are attributable to the Participating Employer, hereby acknowledges receipt 
of these disclosures and represents that, for purposes of Section 408(b)(2) of ERISA to the extent applicable, the Participating Employer 
is satisfied with such disclosures. 

ARTICLE VI. 
REPRESENTATIONS, WARRANTIES AND COVENANTS 

1. Of the Service Provider. The Service Provider represents, warrants and covenants with the Participating Employer and the Plan’s 
fiduciaries that (a) the Service Provider has full power, authority and capacity to execute and deliver this Agreement, and this 
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Agreement constitutes a legal, valid and binding obligation of the Service Provider enforceable in accordance with its terms; (b) neither 
the Service Provider nor its affiliates are prohibited from providing the Non-Fiduciary Services by Section 411 of ERISA; (c) the Service 
Provider will provide the Plan’s pooled plan provider (“PPP”) with any information that the PPP reasonably requests in order to facilitate 
payment of any fees to the Service Provider out the Plan assets; and (d) the Service Provider and its affiliates will disclose all 
information related to the Agreement and compensation or fees received hereunder that is requested by the Participating Employer 
or any responsible Plan fiduciary to comply with ERISA reporting and disclosure requirements. 

2. Of the Participating Employer. The Participating Employer, acting on behalf of those participants and beneficiaries in the Plan who 
are attributable to the Participating Employer, represents, warrants and covenants with the Service Provider that (a) the Participating 
Employer has full power, authority and capacity to execute and deliver this Agreement, this Agreement constitutes a legal, valid and 
binding obligation of the Participating Employer, acting in its capacity on behalf of the participants and beneficiaries in the Plan who 
are associated with the Participating Employer, enforceable in accordance with its terms, and the person executing this Agreement 
on behalf of the Participating Employer is duly authorized to do so; (b) the Participating Employer will notify the Service Provider and 
any responsible Plan fiduciaries of the persons authorized from time to time with respect to matters specified in this Agreement; (c) 
the Participating Employer will promptly notify the Service Provider in writing of any changes in the Plan or its governing documents, 
including any amendment to the Plan, which impact those participants and beneficiaries in the Plan who are associated with the 
Participating Employer; (d) the Participating Employer will provide the PPP with any information that the PPP reasonably requests in 
order to facilitate payment of any fees to the Service Provider out the Plan assets;  (e) the services provided pursuant to this Agreement 
are necessary to the establishment or operation of the portion of the Plan that is attributable to those Plan participants and beneficiaries 
associated with the Participating Employer, this Agreement is a reasonable contract or arrangement, and the fees payable hereunder 
are reasonable compensation for the services provided pursuant to this Agreement, within the meaning of Section 408(b)(2) of ERISA 
and the regulations thereunder as duly determined by the Participating Employer, independent of the Service Provider, AFS, the PPP, 
trustee, investment manager and any named fiduciary. 

3. Change in Representation, Warranty and Covenant. After execution of this Agreement, the party giving a representation, warranty 
and covenant will promptly notify the other parties upon learning of any change thereto. 

ARTICLE VII. 
STANDARD OF CARE AND INDEMNIFICATION 

1. Standard of Care; Limitation of Liability. The Service Provider and its affiliates will perform the Non-Fiduciary Services in 
accordance with all applicable legal standards associated with the provision of each service elected by the Participating Employer and 
agreed to by the Service Provider. To the extent not inconsistent with applicable law, the Service Provider, and (as applicable) its 
directors, officers, members, employees, agents and affiliates (collectively, the “Covered Parties”) will not be liable for any losses 
incurred by the Plan or its participants and beneficiaries as a result of any actions taken or not taken by the Plan, Plan fiduciaries or 
co-fiduciaries, Access Plans LLC, the Plan’s sponsor (the “Sponsor”), Plan participants or beneficiaries, or their delegates. 
Notwithstanding the foregoing or anything else in this Agreement, ERISA and the federal securities laws impose liabilities under certain 
circumstances on persons who act in good faith, and nothing herein shall constitute a waiver or limitation of any rights which the Plan 
or the Sponsor or Plan participants and beneficiaries may have under ERISA or any federal securities laws. 

2. Errors and Irregularities. The Non-Fiduciary Services do not include the identification of errors, irregularities, prohibited transactions, 
unrelated business taxable income, or illegal acts, including fraud or defalcations, which may exist or come to exist ; however, the 
Service Provider may inform the Plan or an authorized Plan fiduciary of any such matters that come to its attention during the course 
of performing the Services. 

3. Indemnification for Fiduciary and Non-Fiduciary Services. The Participating Employer and the Service Provider will indemnify the 
other Plan fiduciaries and hold them harmless in the event that they incur any liability, loss, claim, suit, or expense, including but not 
limited to damages, court costs, reasonable legal fees and costs of investigation, which arise directly from the Service Provider’s or 
its affiliates’ intentional misconduct or gross negligence with respect to the Non-Fiduciary Services; provided, however, in no event 
will the Participating Employer or the Service Provider be liable for any indirect, special, consequential or exemplary damages with 
respect to the Non-Fiduciary Services.   

ARTICLE VIII. 
AMENDMENT, ASSIGNMENT AND TERMINATION 

1. Amendment. This Agreement may only be amended in writing with the mutual written consent of the Service Provider and the 
Participating Employer after full and fair disclosure by the Service Provider of material factors to AFS and the PPP and a reasonable 
notice period, except that (a) any party may update its contact information by notice to the other parties, (b) the Plan may update its 
billing contact information by notice to the Participating Employer and the Service Provider, and (c) the Service Provider may update 
any of the disclosures provided in connection with this Agreement. 

2. Assignment. This Agreement may not be assigned by any party without the prior consent of the other parties. Consent of the Plan 
may be provided by “negative consent” after full and fair disclosure by the Service Provider of material factors to AFS and the PPP 
and a reasonable notice period. 

3. Termination. This Agreement may be terminated by the Plan or an authorized Plan fiduciary if termination is required by the Plan or 
Plan fiduciary in order to satisfy a fiduciary duty under ERISA. In such event, the Plan or an authorized Plan fiduciary shall provide the 
Participating Employer and the Service Provider thirty days’ written notice of the Plan or authorized Plan fiduciary’s intent to terminate 
the agreement and underlying reasons for termination (“Termination Cause”). Upon receipt of such termination notice, the Service 
Provider shall have thirty days to remedy the Termination Cause. If the Service Provider has not addressed the Termination Cause 
within thirty days of receiving notice of Termination Cause, the Plan or an authorized Plan fiduciary may terminate the agreement with 
notice to the other parties. This agreement may be terminated by the Service Provider upon ninety days’ written notice to the other 
parties. The Service Provider will discontinue providing the Non-Fiduciary Services as of the effective date of termination specified in 
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and charged to Plan participants’ accounts using either a Pro Rata or Per Capita formula. 

Frequency: The period used for fee calculation. “Quarterly” or “monthly” mean respectively that the fee will be determined and 
assessed as soon as administratively feasible following the end of each calendar quarter or month. If the fee is an Annual Fee, it will 
be prorated based upon the applicable Frequency. The fee is billed periodically in arrears for covered services. 

Invoiced to the Participating Employer: Fees invoiced to, and payable by, the Participating Employer. If first invoiced to the 
Participating Employer, but not timely paid, the fee may be charged to the Participating Employer’s portion of the Plan and allocated 
among participants and beneficiaries Pro Rata, to the extent legally permissible. 

Pro Rata: Fees will be charged to individual participants’ accounts using the following assessment formula: Fee X (Individual 
account balance divided by total Plan balance as of the date of assessment). Participants with larger account balances pay a greater 
share of fees under a pro rata formula. 

Per Capita (“Per Head”): Fees will be charged to the individual participant’s account using the following assessment formula: 
Fee divided by number of affected participants as of the date of assessment. Under a Per Capita assessment, if a transaction fee 
relates to a single individual account, only the affected participant’s account pays the fee. If the fee is a plan level fee, then each Plan 
participant is assessed an equal amount of the fee. 
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